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GENERAL MEETING
WEDNESDAY, APRIL 17, 1974
12:00 NOON

YOUNG LAWYERS SECTION MEETING
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303 North Atlantic Boulevard
Fort lauderdale, Florida
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COLLEGE OF LAW——FLORIDA STATE UNIVERSITY
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Free for members

Corner of South Ocean Boulevard and Harbor Beach Parkway
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Mz, Drake Batchelder
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Ft. Lauderdale, Florida: 33394 ... -

REPORT OF BOARD OF GOVERNORS MEETING

and for the President of the Bar: The

By John 8. Neely, Jr.

PROPOSED PROBATE CODE. The
Board of Governors of The Florida Bar
met in Key West on March 14, 15, and
16. One of the first matters discussed
was the proposed Probate Code. For
about a year now the so-called Uniform

Probate Cede has been a much discassed

item among Florida lawyers. There is a
push going in Florida to adopt this Uni-
form Probate Code, and that push has
been resisted by many lawyers and pro-
bate Judges in the State. At the Board
meeting we were presented with a copy
of the latest version of the proposed
Probate Code which has incorperated the
best provisions of the Uniform Probate
Code and has incorporated the existing
Florida law with improvements. Copies
of this new proposed Code have been
distributed to the Presidents of the Bar
Associations in Broward County and to
Jim Camp and Pete Friedrich. Copies of
this proposed Code are rare and expen-
sive to reproduce, but if any one wishes
a copy he should contact me and I shall
try to get a copy to him,

ADMINISTRATIVE AIDE FOR
THE PRESIDENT. The day-to-day
administration of the programs of The
Florida Bar has become quite a burden
for the Executive Director and his staff

Board heard a report concerning these

increasing difficulties and approved the

concept of an administrative aide for the
President. This aide hopefully will be a
recent law clerk, and the Board hopes
to create a position which has the pres-
tige and aftractiveness of a position as
clerk for a Federal Judge. In addition,
the Board approved the concept of a
second Assistant Executive Director to
administer the programs of the Bar, free-
ing the first Assistant Executive Director
to bandle the legal affairs of the Bar—
that is, the administration of the Griev-
ance program and the Unauthorized
Practice of Law program and other re-
lated programs involving the Bar from
a legal point of view. This action will
also free the Execufive Director for
more of the administrative burden of the
Bar including the increased necessity for
legislative contracts, an increasingly im-
portant activity of the organized Bar
with the great growth of legislation in-
volving the practice of law in recent
years.

1974-1975 BU D G ET. The Board
heard the report of next year’s Budget
Committee (of which 1 was privileged
to be a member) and learned that to
continue certain existing important pro-
grams of the Bar it would be necessary

“to use all ar'ltici.péi_t'e'c:l-dﬁl'e"s__inc_c:or:ﬁg.' plus _
an accumulated cash reserve—-creating a -
deficit budget; Having attended: numer-~

ous Budget Committee meetings,. T. can’
personally assure you that this budgéet -
was not lightly considered; and it was
the unanimous recommendation of the
Committee that a deficit budget be pro-
posed, coupled with a petition to the
Supreme Court for a realistic dues in-
crease. If the dues increase is not ap-
proved by the Supreme Court, the Com-
mittee will recommend against the defi-
cit budget and will recommend curtail-
ment of numerous important programs.

The Budget Committee report was
coupled with a report from the Dues

+ Structure Committee which recommend-

ed that the Bar scek an amendment to
the Integration Rule and ask the Court
to allow a maximum annual dues of
$100.00. The Committee also recom-
mended that the military classification
in the dues structure be deleted as no
longer appropriate. A separate provision
for military dues was inaugurated when
many lawyers were drafted info the mili-
tary service. The Committee considered
that most Iawyers now in military service
are officers serving as Judge Advocates
with much more adequate compensation
than that provided when the Rule was
instituted. The Board approved both of
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those recommendations and also decided
that no distinction should be made for
out-of-state members.

Numerous amendments to the propos-
ed Budget were then made, and to my
personal surprise the Board increased the
budget rather than reducing it. One nota-
ble increase was in the budget provision
for the unauthorized practice: of law,
The Board voted to increase that budget
by $12,000.00. The total proposed bud-
get for the year 1974-1975 is $1,790,-
875.00. The Board approved a pelition
asking the Court to allow a dues cap of
$100.00 and approved a petition to seek
dues of $75.00 per member during the

yvear 1974 and 1975. While this will ap-
pear to you to be a dramatlic increase
in dues, I urge each of you to consider
it favorably, particularly in considera-
tion of present inflationary trends, the
size of dues to such volunfary associa-
tions as The American Bar Association,
and the size of other professional ex-
penses such as municipal occupational
licenses.

JUDICIAL QUALIFICATIONS
COMMISSION. The Board heard a re-
port by Robert Edwards of Miami sub-
stituting for Richard Eazl, the Chairman
of the Judicial Qualifications Commis-
sion. Mr. Barl was particalarly concern-
ed about the Supreme Court’s recent
decision in the case involving Judge
Turner in Miami, Mr, Earl recommended
a Bar sponsored constitutional amend-
ment to strengthen the Tudicial Qualifi-
cations Commission, and. .separate it. so
that it would no longer be an arm of the
Supreme Court but would act as an in-
dependent body. He also suggested that
the Judicial Qualifications Commission
be given power to remove or discipline
Judges for offenses committed prior to
their term in office. He asked that the
Judicial Qualifications Commission be
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given power to make its own rules and
suggested that its record become public
after its report is filed (in essence, find-
ing probable cause), President Hadlow
appointed a special committee of three
Board members to examine the Turner 6
decision and the Earl report and to re-

port back to the Board or its Executive
Committee as quickly as possible.

LEGISLATION. In a busy legislative
calendar, the Board considered that the
most important proposed legislation for
the Bar to support is that providing for
substantial pay raises for the judiciary.
The Bar considered the following scale
appropriate:

(1} Supreme Court Justices—35§45,000

per year;
(2) District Court Judges—$42,000
per year;
(3) Circuit Court Judges—5§40,000
per year;

{4) County Court Judges (in counties
of over 40,000 people)—$36,000
per year;

(5) County Court Judges (in counties
of less than 40,000 people)—$34,-
000 per year.

Board member Leland Stansell of Mi-
ami moved to rescind the Board’s earlier
action supporting merit selection and re-
tention of JFudges. His motion lost de-
cisively. A lot of philosophy was ex-
changed during the debate, but the
thoughts I considered most important
were that every State which has adopted
a merit retention plan has kept it and
has wholeheartedly endorsed it and, that
the major abuse in the elective process
for Judges is money and the need for
judicial candidates to go out and raise
money for elections, If is my personal
view that merit selection and retention
offer the greatest hope for the strength-
ening of the judiciary in Florida. The
picking of Iidges”is anactivity which
does not belong in the adversary elective
process, in my opinien. I urge cach of
you to give serious thought to merit se-
lection and retention, for they shall be
the subject of considerable discussion in
the next several years.

LONG RANGE PLANNING RE-
TREAT, Board member Ed Atkins of
Miami reported on the recent Florida ° -
Bar Long Range Planning Retreat held - " |
at the Remuda Ranch near Naples. The i
Bar invited approximately 130 Judges, .
lawyers, politicians, public officials, edu-
cators, newsmen, and other laymen to '
participate in the Refreat. The purpose
of the Retreat was o examine the role
of the legal profession in society, to ex- ..
amine its future and to determine ways
that its service can be improved. I was
privileged to attend the Retreat as a dis-




cussion leader and found the participa-
tion of the group members to be excel-
lent. They were concerned and they
were interested. This project has the po-
tential of being one of the more out-
standing projects of The Florida Bar in
recent years. The final written product
should be useful to the Bar for quite
some time.

PREPAID GROUP LEGAL SERV-
ICE. Hugh Reams of St. Petersburg re-
ported on his Committee's study concern-
ing prepaid legal services and announced
the Committee’s conclusion that there
is very little demand in Florida at this
time for such prepaid legal services, It
was the Committee’s opinion that plans
will be made and approved in the fu-
ture, and the Reams Committee recom-
mended an amendment to Article XIX
of the Integration Rule to make prepaid
legal plans feasible. The recommendation
was approved by the 'Board, #nd a peéti-
tion will be filed to amend Article XIX.

JUDICIAL POLLS. On the report of
James F. Crowder, Jr. of Miami, the
Board approved statewide judicial polls
and approved the Committee’s recom-
mendation that the polls would be confi-
dential in non-election years. In those
years, the resulis of the polls would be
given to the JFudges involved for their in-
formation only with the hope that Jud-
ges would be able to correct errors in
such things as judicial demeanor, fair-
ness, impartiafity, and the like. In elec-
tion years, the results of the poils would
be published in graph form so that elec-
tors would be able to see fhe individual
Tudge’s standing in the eyes of the law-
yers who practice before him and would
be able to judge his improvement or lack
of improvement over a period of years
between the elections. (An interesting
thought expressed at the Bar Retreat was
that if merit retention is to be adopted,
The Florida Bar must discharge its ob-
ligation to inform the public about the
moved from offlce, and the best way to
do that is a well-run, weil-structured Bar
poll.}
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MODEL EVIDENCE CODE, The
Board approved the suggestion of the
Trial Lawyers Section that the Bar op-
pose legislation to adopt a model BEvi-
dence Code. The Code—to the extent it
has been published—contains some novel
revisions of the law of evidence as we
have come to know it. The major prob-
fem with the Code is that it has not been
disseminated widely enough for the law-
yers in the State to read it and react to it.

CREDIT CARDS. President Hadlow
announced that he would appoint a spe-
cial committee to deal with the question
of the use of credit cards for the pay-
ment of legal services. If the committee
favors the use of credit cards, the matter
will be submitted to the Integration and
By-Laws Committee for a proposed
change in the Integration Rule, as the
Ethics Committee has always said that
the use of credit cards would be unethi-
cal under the provisions of the present
Integration Rule.

DISCIPLINARY MATTERS,. Presi-
dent Hadlow also announced that he
would recommend to President - Elect
Urban that time be spent next year con-
sidering a revision of the disciplinary
proceedings in the State of Florida in
the following particulars:

(1) Paid Bar counsel, perhaps four in .
number, to keep disciplinary cases:

moving, and

(2) The establishment of a se‘parate _

disciplinary body to remove the re-
view of disciplinary cases from the
Board of Governors, California
and some other States have follow-
ed the procedure of establishing a
separate board, and it is President
Hadlow’s view that the increasing
number of disciplinary cases to be
reviewed is seriously encroaching
on other matters to which the
Board needs fo give attention.
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VIDEO TAPES IN
LEGAL PROCEEDINGS

By Henry 1. Prominski

The use of video tapes has now pro-
gressed to the point where it is becom-
ing feasible for use in legal proceedings.
Video tape depositions add a new di-
mension to the preparation for trial, and
particularly in a case where a witness is
questioned on his sanity or his predis-
position for anger, efc., the deposition
proves invaluable. It also shows and al-
lows the jury to view the eyes, manner-
isims and other physical aspects of the
witness rather than having his deposition
just read from a printed page.

There are now local video tape depo-
sition reporters. A recent demonstration
of the video tape jury trial was presented
to the Broward Bar Association Com-
mittee of Judges. Judge Louis Weissing
of the Broward Circuit Court is Chair-
man of a special committee to check into
the feasibility and legal aspect of video
tape, both at depositions and at jury
trials.

In the November, 1973, issue of the
International Bar Journal there is a very
interesting arficle dealing with all ‘aspects’.

of video tape testimony. One use of the
video tape is to present a’ physical exi .

periment to the judge and jury which: is
not readily available. In’ Soleman: v Sy=

mington Wayne Corp., 430 Fed. 2d 28,
. a personal injury action- ¢concerned Itselfﬁ':
with the sfrict liability of . automoblle:'-""'-

hoist. The video tape showed.- experi-

ments with the hoist to demonstrate ex- .

pert testimony as to the physical propen~
sities of the hoist. Obviously it was im-
possible to bring the automobile hoist
into the courtroom,

In Florida, as early as 1969, in the
case of Pararmour v. Florida, 229 So. 2d
855, the Supreme Court of Florida sus-
tained the trial court’s ruling admitting
in evidence a defendant’s confession re-
corded on video tape. A personal injury
action in St. Petersburg in 1972 also ad-
mitted the mntroduction of a doctor’s
testimony by video tape,

The new American Bar Association
Code of Judicial Conduct, Cannon (7)
(a) does permit the use of electronic or
photographic means for the presentment
of evidence for the perpetuation of a
record or for other purposes of judicial
administration. Also, there is a great fu-
ture in video tape legal seminars, half-
hour closed circuit programs to continu-
ally keep the attorney abreast of new
developments. The Continuing Legal
Education Committee of The Florida
Bar Association is experimenfing with
video tape presentations in their semi-
nars. That is, a live seminar would be




given in one city, say Orlando, and video
taped to Palm Beach.

All in all, video techniques present a
new exciting avenue of communication
for the legal profession, both for judicial
administration, for education, for
speedy administration and justice. Under
proper guidelines they can be of great
benefit to the legal profession.

SUPREME COURT DECISIONS
By Henry I, Prominski

In the State of Florida vs. Egan (287
So 2D, pg. 1) the Supreme Court of
Florida upheld the Common Law of-
fense of nonfeasence, The Broward
County Grand Jury returned an indict-
ment for the Common Law offense of
nonfeasence and in response to a motion
to dismiss for vagueness and ambiguity,
the lower court strack down Section
775.01 of The Florida Statute stating it
was in violation of the Constitution of
the State of Florida in that it was too
vague and indefinite to inform a defend-
ant of the charges placed against him.
The lower court also went on to state
that the need and reason for Common
Law Crime has passed and ceased to
exist.

Justice Boyd for the Court stated that
the Common Law is a part of our Juris-
prudence and is in effect in so far as it
has not been superseded or abolished by
statute. Justice Boyd went on to pose the
question what is vague about a statute
that clearly states that the Common Law
of England in relations to crimes except
so far as the same relates to modes and
degrees of punishment, shail be in full
force in this state where there is no ex-
isting provisions by statute con the sub-
ject. The Court after examining the defi-
nitions of nonfeasence in Common Law
stated that whether or not it is easier for
the public or a defendant fo determine
the crime by researching the history of
Common Law ot the Case Law of the
state is not material, There is a history
of Common Law, it has not become
petrified, it does not stand still.

Attending to the second question the
Court stated that it is a strange argu-
menf fo state that the Common Law
should be disregarded because it is not
necessary. There is a perfect example
in the Instant Case that you need Com-
mon Law because there are no statutory
provisions for nonfeasence. The Court
concluded “We emphasize that this stat-
ute can not be used against public offi-
cials who exercise their power of office
4in a way displeasing to certain segments
of the public, unless such conduct di-
rectly conflicts with written laws pre-
scribing the obligations of the offices
which they hold.”

w w w

The Supreme Court of Florida in up-
holding the right of reply statute (F.S.
104.38) moved a giant step forward in
protecting the rights of citizens. This
case arose when the appellant plaintiff
below, who was a candidate for the
State Legislature demanded that the Mi-
ami Herald publish verbatim his reply
to two of their editorials attacking his
personal character. The Miami Herald
refused and this action was brought end-
ing in judgment for the Miami Herald,
with the lower court finding the statute
unconstitutional. The Supreme Court re-
versed Tornillo vs. Miami Herald Pub-
lishing Company (287 So. 2D, pg. 78).
Some seventeen persons filed as amicus
curiae on behalf of the Publishing In-
dustry. The per curiam opinion stated
that the 1st and 14th amendments of the
Constitution expresses the concept of
Freedom of Expression as seen by our
founding fathers and this means a fully
informed e¢lectorate. The public need to
know is most critical during an election
campaign. In tracing the history of Free-
dom of the Press, the Court guoted Jus-
tice Learned Hand:

“However neither exclusively, nor
even primarily are the interests of
the newspaper industry conclusive;
for that industry serves one of the
most vital of all general interests;
The dissemination of news from as
many different sources and with as
many different facets and colors as
possible, “The court also reiterated
Florida Case Law “In Pennekamp
vs, Florida, 328 U.S. 331, 66 S. C1
1029 90L. ED. 1295 (1946) The
Supreme Court of the United States
emphasized that the power of the
press must be tempered with res-
ponsibitity when it explained:

“In plain English, freedom carries
with it responsibility even for the
press; freedom of the press it not
a freedom from responsibility for
its exercise.”

“But the public function which be-
longs to the press makes it an ob-
ligation of honor to exercise this
function only with the fullest sense
of responsibility. Without such a
lively sense of responsibility a free
press may readily become a power-
ful instrument of injustice.”

The newspaper industry serves one of
the most vital of all general interests to
disseminate news from as many different
facets and colors as possible. The first
amendment did not create a priviledged
class which through a monopoly of ins-
truments of the newspaper industry
would be able to deny the people the
Freedom of Expression guaranteed by
the 1st amendment.

It is indeed difficult to understand
what the objection of the newspaper in-
dustry is if they truly want to serve the
public and disseminate all news. Un-
fortupately the news media are no long-
er reporters of information, but merely
commentators, news analysis, editorial-
ists and all kinds of verbage mixed in
with the news. A newspaper always In-
variably takes a stand for or against a
public official or a future public official
and they control what the public shali
read in this regard. The one out of favor
with the newspaper has great difficulty
in having his views published. This stat-
ute that the newspaper seeks to hold
constitutional does nothing more than
guarantee that both sides are presented
to the people.

Justice Boyd dissented primarily on
the grounds that there are no standards
as to when a newspaper musi carry a
reply. This appears to be a weak argu-
ment in light of the Ist Amendment
freedoms which state that both sides
must be heard. It seems that any con-
trary, conflicting views should be pub-
lished by the newspaper, without any
specific guideiines as to when it would
apply or in what form.
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